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Klamath Basin Settlement Agreements

Summary

The KIlamath River -(Braesgionn obno rtdheer Ciasl iaf ofronciaal poi nt
di scussions on water allocation and species prot
issues haveompgatcietriban ealnd gener at e-df acromgmefrlsi ct a mo
I ndi anc oommmebrecsi al a ndf esdpsorratk rf ipsvhoejlrendetinf @ n ¢ ¢ f u ge

ma n a; eenrvsi r o n me;thtyallr ogproovep s f aacnidl isttya toep, e rl aotcoarls, and
g 0 v eernntns . Drought conditions and a call for wate
again brought these issues to the forefront.

In 2010, the Secretary of the Interior and the ¢
mul tipl e 1 mmtneoruenscte dg rtohuep sr,esaul ts of a multiyear n
standing issues in the basin: two interrelated a
and signed by the two states and numerous other

Kl amath Basin Restoration Agreement (KBRA) and t

Agreement (KHSA), together aim to provide for wa
refuges, fish habitat restoratioheg KBRAnumer ous
provides for actions intended to restore KIlamattk
to wildlife refuges and federal project 1rrigatc
The KHSA lays out a proemsevathef Efoutdpltewsdtedbyt
Kl amath River. This dam removal would be one of
kind ever undertaken

Some parts agfr etehmee nKlsa marteh being carriedt out wunde
inform a determination on dam removal wunder the
comp,aemmtde some restoration actions have been 1init ]
is required for the most s itgon ibfei ciammptl ecnoemmpt oende.n t s

ThEBRA anddiKiHSdAd tad ds out standing issues 1in the ba
adjudbyattibers of Oregon (1ni proglge’d tgtdhience the 1
adjudireatifdém me di mitermobraila twa tienr trhieghupper part of
Basimonfirming that tribal water nrighfldi hod dee s
resul tccallbh nwat 1 . rei. ghtmowa tceer byl gbetnsi otrhat their d
exceed awa3 hldebdr etdofi bk 6 i ons t o wjgwauwsoadmp phige s hfor
l ow water To arre soofl &0 1t3hese 1issues and prevent su
a sepaeatdtlementt hgrdpmemtK]l amath BaasagBeéeialertent
by stakeHfolhddidsgeanHon bAp riinip [2e0mlednt ed, t he agree me
aut horized BRAngndi KHSAhe K

Th KBRA andweKdlsSiAgseal ty expire in 2012 if no auth
enact e¢lhybat since (bneoesnt etxhtceadwifgelPdp r t i es may al s o
withdraw individual lsye vipranoant itehse iangirteifanteendt st,h iasn dp r
wit hdrawal

In t4h'@ongSes #3381 d aut horagme etmeen t KI, a mantch udi ng a s
federaltha¢t hawe received support from disparate
agreements toPheviapd eimegit’dda g iSo npBHs9t hred el 8d

to be reported out of the Senate Committee on Er
2014.
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Introduction

The KIlRiinvaetrh Basin, a rePregoal bogdelheoeckdlpbonnid
local and nationndsdasdaspeonses omawagement. Wate
issues were brought to the for cefxaocnbta tvehden sever e
competition for scarce water Tesourdagmemd gener
fishdrcmanmer ci adt had spdéedagtriadnwitddl i fe refuge m:
environment aadndrgaaieatioasl, and tribal governnn
Kl amath Basin fisher S ,
and conflict over th r e
Low water conditions and
brought these issues to

i( 8 ‘PraervtiiocupsB abrvoeenytesn t s 1t
liceaxaogrbételdet KEaemactdt
a call for water by ser
the forefront.
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r e s 5 s haguhtthoowed t yf eder al ac Ba srienliactse d nt of hoep eKrl aat
he Bureawuy( Rdc REswK ltaammmattihpmP nea gement of federal

luding six mnational wildlife ernegfwmgmals, manage
ementation of (EExSd®a i ge0)Bédd Soptehceirelsf eAdcetr al 1 a ws

LOamgdryess has held hearings asmdi mptpheo pkli amaetd
n . Pas congressional ESAbalte ihmswagttcaare rmad dayg o
opera n of the K$iuamhths Psoppbtéeémennadl os$ hppo
cted federal policies.
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Kl a mR tnon Agreement (KBRA) and the KI a
A), ¢ 1 vCDPR/DWK A WY itso raesp otrbte were si
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e basin interests (ad}rhoTllghy noitmal
e Basgiollhg KBRAIwetkdjnambhrg
s , r water allocations for 1rT
tions r tvheen agncotpen t t o f mavk ¢ cea vd oDk 8 b b
ewmetnetra land power ;asnppplviiadse ifmrt he staogian i on a
rshisnpecies. adss wmrdtesomcesdest ¢l ed osn goti hgr water ¢
tri mas,taaeldt bhathgh iet would not s.etfTHe all o
l ays out a process tha could Il ead to remoyv
ntly owned and operated by a pdjivahe entit)
ct would be one of the largest, most comple
t a r
c
e
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ry of the Interio led a study process tc
interest. Most mnopfl ettheids, sbtuatd ytdhper efrinmsanla hsateen
—Sweocurledt arreyg @i eaewti bmmailzat i on
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Al t htheg K1 agmatelme nt s 1 e q uuitrheo rcioznagtriecsns itoon amho vae f or
components, some activitatseandgebeexni sndegtaibehc
Consideration of the agreements coiuhlhde result 1in
Kl a mBashi ms cwoensli heswi ages. This report focuses on
consider Kl aonmptrdfe melmea s. e tf amisluimersi sppmvhe hpahe bae
of thé reader.

1 Two freshwater species (Lost River and shortnose suckers) and one anadromous species (Coho salmon) are listed as
endangered under the federal Endangered Species Act FEISA3-205).

2 For detailed background about the basin,G88 Report R4215Klamath River Basin: Background and Issues
coordinated by Charles V. Stern
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Figure 1.Klamath River Basin
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Source: Bureau of Reclamation, adaptedthg Congressional Research ServiG&R§.

Background

The Klamath River Basin is a largely sparsely pc
border with limit)ddXOWhtkerrirgabbadcagrisekture 1in
in laongewptaer provided bys tKkleaBatrtk aRr @ojfe Rte c 1 @ tmh ¢
and rakicohemREBURMHFWgat ors) also rely on basin wat
areamd st dosix mnational wildlife refuges that r1el
migratory bird populations and several Native An

on |l ower and upper basin fish smpracntelsy ITiwot sgpeaxsd
endangeredAMnderLohe River and shortnose sucker)
fish is 11istedhEeSA t(hcroechaot esnacldmounn,d earn anadr omous f
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The basin also i1includes s e vreinb udtaanrsi eosn, tbhuei 1K1 abneatt
and 1962. Six of these dams are owned by Pacifi(
collectively as the KKHmhaHihs tHoyrdircoaellleyc,t railcl Pbruotj eoc

produced hydroel ecitmdlcu dpeoomgetr] pfoowe rt hfeo rb akslianma t h P
irri%Tahteorosr.i ginal Federal Energy Regulatory Comm
KHP expired in 2006, and Paprbje@€olpOdppTlToedafor
ew -t enm laisc esnoste bheen granted because of the 1ac
ction 401 of (tPh &5 CMO)Xasn WaltlerasAcdngoing uncerta
ssage upgrades andgrtecheemesnttast,u sdliasfctuhsksechdl kbeeml zokevh.

w FERCtheéecpnepect continues to operate under a
me conditions of the expired FERC license.

©w 5O wns
SIS

Previous Event s

While water and species management 1issues have
Klmmath Project, recent congressional considerat:Hi
one or more of tthharte eoicnceuddrDriledd] 20ORBtsand 2006. The
in press coverage, tlhétaga e dgoonthitaitaitosn,s aanndd satgurdeieense
current IMfor mdecdmtslue,., in (fahe addmmear waft eX0 r3 ghts un
released Oregon water rights adjudication resuldt
water rights holtdedfs the bhsimpper pa

-

Sevewvwamhapat the Klamath region in the national
previous biolblge ctFt dbpahdoWsl WHa dtéehNeSteir onn &le ( F

Marine FisherFiS¢dheSBruRecamma @M severely curtailed
the Klamath Project to provi datdmpeevewt tehetf or
ti fEThdoem allocations were met with protests by
rigati on hRlaadt egra,t eisn b2y0 0f20,r cier.r i gat ors received
located in 2001, but thousanddowkrfipaht(mdinhy
amath River, largely due to poor water conditd:Hi
Pptbhe National Oceanic asdvAtmbyphesiciAdAdmdnbpbecte
l mon in the regiamnudad ltyoshpbawnnw@mpbadul 68 @ due
fects of the afor emesrtt triieasrudldt ©2d0 0i2n eav elnatr)g.e Tdheicsr
saogommer cial asnadl moenc rceaattciho ncadmpared to previous

-
=}

<o ® NIRRT
O e O M

)

The federal goevmerrngmemcty pfruonvdidnegd in response to t
Kl amBashi fhe funding included at least $170 milld:9i
expenditures over the last decade. For 1instance,
goventhmprovided approximately $35 millifn and §¢

3 Power costs for pumping are significant for area irrigators, who rely on the KHP for power. (Unlike other
Reclamation projects, there is no power component to the Klamath Project.) Toesiorates for Klamath irrigators

b}

expired with the original5ea t erm of the project’s FERC license in 2006

4 AlthoughKlamath Projectrrigators have continued to face uncertainty since20@l curtailmentthere hanot been
another curtailment afater deliveries.

5 Due to changed water iditions and other supplemental measures, irrigators received partial water deliveries later
that year, however, near the end of the growing season.

6 Figures for 2001 are based on 2002 estimates by Oregon State Universitjillidee S. Braunworth, JrTeresa
Welch, and Ron Hathaway, et aVater Allocation in the Klamath Reclamation Project, 200iegon State University
Agricultural Extension Service, Special Report 1037, 20026 .& http://extension.oregonstate.ecataloghtml/sr/
sr1037el. This includes approximately $20 million in aid that was provided from USDA under the Supplemental
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Aid 1n a

d gular agency programs and a
Bet ween 2

s

a

1t o r e
02 and 2007, Recl amatk otno saplelnetv iSaltde nwal

shor fIuugee st,.o drought events in 2010, an additiona

appropriations was provided to the Klamath Basin
Kl amath Drought Initiatgrviec ublyt uthhede e(UZSBSDAR)DE pamt me I
provided $50 million to the Klamath Basin, and [
general authorities and progran’s authorized in t

Klamath Water Rights Adjudication

Questions reléed to the quantification of tribal water rights are interconnected with the determination of wate
rights in the Klamath Basin. The Klamath Basovesallocatedmeaning claims to water exceed the amount
available in most years. Thiguationoften leads to legal conflicts over the proper allocation of limited resource
Allocation of water resources is largely determined by state law but may be affected by federal laws and ac
Western states generally follow a system of prior appropriationemathich certain quantities of water are
allocated to water users depending on theV Hé&lafive seniority in acquiring water rights. State appropriative
rights can be complicated by federal water riglsisch as those of tribes claiming water rightsae®d by the
creation of a tribal reservation. In addition to tribal reserved water rights, other federal rights, such as those
associated with federal land reservaticngh asiational forests and national wildlife refuges, also may not be
quantified. Tk uncertainties resulting from the lack of quantification of these righte leal to ongoing legal
disputes within the Klamath Basin.

Oregon undertook a general adjudication of water rights in @egon portion of theKlamath Basin (known as
the KlamathBasin Adjudicatigror KBA) to address these disputes. The KBA began in thelfitDs to
determine water rights among various users in tesin The general process of the adjudication is as follows:
parties with claims or contests must file with the OmgWater Resources Department (OWRD); an
administrative panel then hears the contests and issues proposed orders based on the hearing; and the O\
reviews the proposed orders and issues its final findings and order, which is filed with a stateTbeut.: 5' - V
final findings and order were filed with the state court in March 208 order generally upheld previous claim
and determined that the most senior claims in the basin are held by the United States in trust for the Klama
Tribes and carry aprid LW\ GDWH RI "WLPH LPPHPRULDO

Even with the conclusion of the administrative adjudication, parties that are dissatisfied with the outcome m
SXUVXH MXGLFLDO DSSHDOV )RU H[DPSOH IROORZLQJ WKH 205"
WKH HWHUPLQDWLRQ u )RMNXKR WIKH] WKIHWWHWERMXK W ULDO FRXUW -V
VWDWH:V FRXUW RI DSSHDOV VWDWH VXSUHPH FRXUW DQG SRV
been completed and annobhHG DSSHDOV FRXOG SURORQJ WKH GLVSXWHYV
water resourcesIn the meantimeVRPH SDUWLHYVY DUH DEOH WR PDNH "FDOOVu
under the adjudication. Oring the summer of 2013, the Klamathifes and Reclamation made a call on basin
water rights for the first time under the adjudication.

Sources: Or. Rev. Stat. 539.010 et seq., United States v. Braren, 338 F.3d-&4928 documents related to the
adjudication are available latp://www.oregon.gowwrd/Pagesidjindex.aspx

In addition to these events, an Oregon state wat
initiated in the 19706(BecchboKiamddadWateenRight

Appropriations Act, 2001R.L. 10720), $2.2 millionprovided fromthe Bureau of Reclamatidar payments to

farmers for groundwateandanadditional$13 million in USDA funding provided under other emergency authorities,

including crop insurance. For the 2006 fishery disaster declaration, the full funding amount was provided through the
Commerce Department wunder t hee, Katrirh Recdvery ang IraR Acaodniahiltdys s , Vet er a
Appropriations Act, 2007H.L. 11028).

7 Personal correspondence, Bureau of Reclamation, June 6, 2012.

8 The 2010 funding wasrpvided to Reclamation under the Supplemental Appropriations Act, 201L01(11212). For
more information on the USDA funding, setp://www.or.nrcs.usda.ggwogramsklamathindex.html

9$50 million to aid water conservation efforts in the Klamath Besia providedn the 2002 farm billR.L. 107171).
Additionally, funding under general authorities was provided under both the 2002 farm bill and the 2008 f&rn. bill (
110-246), dthough exact amounts are not available.
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Adj udioMtt itohne concl usi’esnadfi hhe thlwed fasit e cogf h a e ,g ot
upheld a number of previous water 7rtights ¢l ai ms
Tribes hiaghkt swawietth mae danti® mofr e awater rights are n
under Oregon law and were exercised over junior
time in the s R2infe3p’bdf w2 ® K3i.nr Tohdi tcsh rd gthitor hwd denr s
gave notice that their déemandsd excebdé¢edodtawheabt
some junior water r i gdi4rso jheocltd eirrsr i(gfaotrd®rtsh)e immo stth ep

Klamath Settlement Agreements

In respomflei ¢os and othBasimsstdhe frerdehal Kgomaetr nr
talks among multiple groups between 260&d and 201
ma jsoert t l ement agreement'BabteitwepaanfdO0ibnamad @dildt a
gover nment si,e st,r iibrersi, g actocumst,r vfait s kenrdigehmy,dp ® power f a
owners anihasgoasal of t het enreng ostoilauttiioonns twoa st hae Inounlg

endangered specieBasissueisndhudiheg Ktl menad hor e me nt i
with irrigation deliveries and flows for fish, a
water rights adjudicat’iobhgpderadl eeflicendamg. oThe¢'t
thasutted from the negotiations, the KBRA and ¢t
signatories see them as complementary and do not
without 2Ohiegobn hakgkrye, ¢ theontths were set omalexpire wit
aut hori2Z@Gt2d,onbwbty t his deadl ilme rheassp obneseen teox tceonndceed
outstanding issues in the upper basin, 1in 2013 a
issues not addressed by thtien KsB.RAiI ta nrdde KiHIStAe d Aimo n g
settlement agrechpper i Kl dheaehDBohS8pndihgcesemedt
bel ow

<5

math BidormtRen Agreement

(@)

KBRA was negotiated by stakeholders and o
y more than 40 signatories, or parties, a
d1 y wusnpdeeark icnegr,t pitm ecso ntdoi ttihoen sKBRA pr omi se t
Kl amath Prfogeetalr edinlgklsioftchaand osrtdbneteas o a
ows into UWptrter Kl hanaths Lakepl us to these 1inf
¢ waghtprdpregt ,diovYdrsions) would be allocate
r ¢ 4sne RD E@Mysr a n asbubmrneavriya toefd t )hlins eaxrcrhaannggeemefnotr

smwiproonme net al interests would gain addition
oratiofforemmatodDnelde sarplus water supplies,
val wunder the KHSA ( whiPcahr tiise se xhpaevcet eadl stoo argers
will not be amedftodedthridoe pfadilia,aghaedete stemnt . t he
n a gr etehde tpor osjuepcpto ratmd dr enfou g em adeiavtear ismia dwlast @ 1

h
t

o

t
1
0

o
UL D

oM =l = g x
O = o ==

® o O STBs®50"05
S B e )

—

101n contrast to the events of 2001, Klamath Project irrigators faced minimal curtailments to their irrigation supplies
resulting from the water rights call.

11 Although negotiations occurred throughout the ear§B) many trace the current agreements to a series of
administrative hearings in 2006 related to the relicensing of the Klamath Hydroelectric Project under the Federal Power
Act (16 U.S.C. §797(e)).

12The agreements, as well as other documents relathd tlamath restoration process, are available at
http://klamathrestoration.gav/
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r i gihnt sexchange f orr etshteo raaft,oirotrandamcttailooneselt i pns t o 1 e
anadconomic aid.

Table 1.Water Allocations in the Klamath Basin Restoration Agreement (KBRA)

Water Forecast 2
(in acrefeet of water)

Dry Year Average Year ¢ Wet Year d
Klamath Reclamation MarchOct.: 340,000 MarchOct. (formula MarchOct.: 385,000
Project Nov.-Feb.: 45,000 based): 340,00885,000  Noy.-Feb.: 45,000
Nov.-Feb.: 45,000
Wildlife Refuge MarchOct.: 48,000 MarchOct. (formula MarchOct.: 60,000
Nov.-Feb.: 35,000 based): 48,0680,000 Nov.-Feb.: 35,000

Nov.-Feb.: 35,000

Environmental/Othéer NA NA NA

Source: Klamath Basin Restoration AgreemeAppendixE-1, p. E26.

Notes: Units in acrefeet (a/f) Columns indicate the water allocation under a given forecast scenario. Rows
indicate the diversion reserved for a specific location.

a. Forecast references the March 1 Natural Resources Conservation Service Forecast for Net Inflow into
Upper Klamath Lakeof the period April 1-September 30.

b. Dryindicates inflows less than 287,000 a/f. Section 19.2.2.B.v of the KBRA provides tlextriéame
drought is declared byhe Oregon Water Resources Departmemind voluntary water conservation
measures triggered under the KBRA are insufficient, diversions may be reduced below the levels specified in
the KBRA.

c. Mediumindicates forecast inflows ranging from 287,006@869,000 a/f.
Highindicates forecast flows of more than 569,000 a/f.

The wildlife refuge allocation is expected to provide for unmet refuge denrahdwer Klamath National
Wildlife Refuge. Other diversions to wildlife refuges that are provided pursuant to existing laws and
contracts would ontinue to be provided for out of the Reclamation Project allocation.

f.  Additional allocations (including environmental flows for fish) are assumed in the KBRA but not provided
with a specific diversion limdr guarantee; thyghey are not displayed here.

Thexact projections of the effects of the KBRA a
de b.atko weovmepra,r ed t o r,t baelnlto cwanttiecopnesyxepacacktleyd t o r e s u
in less water for Klamath Roog¢gexwtd ipamdamttioals]l yi n

greater tahlalno cmaatyi ohnasve b e-einn tdhrey cyaesaer so.t hlenrdweirs et h e
area i1rrigators are al soosptropmmiwerd tfanrdd mlga ¢ @® hyyed
previously providmd,bygstlwel PaasfifCadpng to potert
more water supplies thrGhrgthi gnetamrss ywho tdi den altet i

to the KBRA, ipnrcoljuedcitn gi rsroimga toofrfs in the upper ba
KBR’A asasnwes as they relate to tribal water 7righ
subsequently come to an agreement with the KI ama
of deliveries in exchange for promirs¢der KBRAe me 1
and KWHSA.

The federal government 1is mnot party to the KBRA
Some of the actions envisioned by the KBRA have

B This may include, but not be limited to, lease or purchase of water.
14 See below sectiortfUpper Klamath Basisettlement Agreement”
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would require signimnfiicodntgof ddewall dapgmoprniadt iest i
federal costs toagirmpelneemmetnst wohuel dKlbaema$t7h9 8 . 5 mi 1 1 i
15 years (depending on the assumptions wused). A
“nevmprpppriations needing to be authorized to 1 mp!
approximately $25® million over 15 years.

Klamath Hydroelectric Settlement Agr ec

The KiHSiAt paobeesal dhheéeéadot o rfeendoevraall ohflyadfiteouerl encotnr i
(J. C. Boyl e, I ron Gate, Copco 1, and Copco 2) cu
aci f.i (Ochrep a g rperecomveindte sa 1rseolMiotsetd saisgshuerfakntlkcSedst 1 y y s t

ut a process for additiompltBbde ulleesetaady eafvitrve
onsider removal o®BHEFUKHWDUB MBS O)(HKWldd aDsWHt&Qea g r ¢ ¢ m
hfeaci’temoeal wouldabeppyedsfon EKwlifornia and O
nd an a u me dB oChadl i(f$02r5n0ic amé Watltiietorm ) . ¢ SThons i bl e for
known a the DamRREmbaaly EHThH ¢ yKallSaddedfriensesde.s

he interim operation of the dams as well as prc
ecommissioning and removal of the dams. The KHSE
he Bureau ofiRewlld martiitoinat @nalnpobdbhepsurteoesdecomn
ssociated with the project

n contrast to the KBRA, the fe®ecrdhmgovennmasnt
nt erspmetaedtions wintohti m sagiueaerKHISiAci t aut horizatio
i a e . baeuitnhgournidzeerd e xi sting, me ntdh egseen hancatki, obmese n hor it
ompleted. The central component of the KHSA, t6h
Recl amatgieonrer al authoritiesTehred Dfeipma It imeend ionf @ chte
(DOJand most parties agreeimkeescangr ¢osmakel aadit
Secretarial Deter minna ttioo moowr & aom widlahnko wa lt h t hat
Secretarial Determination wasHoomcivmirmal hythopd it g
legislation hadseab@whirem arwd td dbhiansdhipmg s e d

O~ == D+t~ 0 0

i
i

Upper KlamSehtBeasmemt Agreement

In July 2013, members of the Oregon co re
force, the TKkkm&FohcBgsbe convened to di cuss s e
addressed iagr ¢ dme Kl amaThe(lp wasaesrighkiliudednflic
uppbarsti mwme¢re not addressed in the KBRA amd that 1

1S e e bel o woskotlmplementatjan *

16 Recommendation of a Dam Removal Entity, or DRE, would be a part of the final Secretarial Determination, which
requires congressional authorization.

17The dam removal study process included 50 different sciengineering, technical, and economic studies. See U.S.
Department of the Interior (DOI), U.S. Department of Commerce, National Marine Fisheries Séartath Dam
Removal Overview: Report for the Secretary of the Inte@atober 2012, dtttp://klamathrestoration.gasites/
klamathrestoration.gofiles/2013%20UpdateBinal%20SDOR%20/
0.Final%20Acessible%20SDOR%2011.8.2012.pdf

18 The settlement states that a final Secretarial Determination on dam removal may not be made until federal legislation
has been enacteB8ee Klamath Hydroelectric Settlement Agreement20, ahttp://klamathrestoration.gasites/
klamathrestoration.gofiles/Klamath-Agreementdflamath-HydroelectricSettlemenrAgreement2-18-10signed. pdf

Accessed May 10, 2011.
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summer 2013 (s“Peeubowsl®Ewemdwerr, i ssues among bot
Projea#fr ajnedecit gat(®d)y st hangderceived need to reduce
Kl amgtleement s .

The task force releasedlitseceoemmendod PDappmber {2
legislation with specific componentw 1in additior
settlement agreement among water rights holders
providedorfioKiBiRaAl) t hé¢t also recommended the 1ncl us
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19 As stated above, the KBRA anticipated anmfject water agreement that was not included in the KBRA.

20 Klamath Basin Task Force, Report and Recommendations from the Klamath Basin Task Force to Senators Wyden
and Merkley, Congressman Walden, and Governor Kitzhaber, Final Review Draft, December 3, 2013, at
http://www.oregon.gogov/docsKlamathBasinFinalDraftTaskForceReport26123.pdf

2L This is less than previous estimates to implement the Klaagegements and may be contingent on a number of
assumptiong s e e b e 1 oCust of lenplamentatich.)

22The Senate Energy and Natural Resources Committee held a heaBng3i%on June 3, 2014. The committee had
previously held a roundtable discussion on the Klamath agreements on June 20, 2013.

23 Previously, DOI determined in 2013 that 11 of the 148 ltems in the KBRA require new federal authority.
Memorandum from John Bezdek, DOI, to Klamath Basin Task Force, November 20, 2043 //aww.oregon.gov/
goviGNROHdocs/
Exhibits%20t0%20the%20Proposed%20Upper%20Klamath%20Basin%20Comprehensive%20Ag28a et/
20%20Federal%20Authorities¥%20Memorandum.gdéreirafter 2 0 1 3 Be zde k Me mo . ”
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Basiiln regard to the dam removal process (i1i.e., a
payments for water righdsstregadwemefndr, iamrdi gautr g rusi
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Supporters agfr etehme nKdsta mlr ¢gduacu steh of thepfedeneht gov
role in the basin, ’si nmcelsuoduirncge iatlsl orcoaltei oinn ctohnef 1airce
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operatikim m®ft bleet, i mplementation of ESA, and m
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24 For example, in addition to its responsibilities under the fe@8aland Clean Water Act, as well as other federal
laws,DOI plays an important role ianypotential call for administration of water rights under state lavprfoject
irrigators, refuges, and the Klamath Tigbe
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governmaehthoughplihe wasadnt 20 ffdgmeiseede vised
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Thi s estimate 1ndicated that t he federal C
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a
f

25DOI has estimated that dam removal itself will create approximately 1,400 jobs in tleasrteneframe for this
project, while other actions under the KBRA will create 4,600 jobs over 15 yeargdditional gains to farming and
fisheries industriesSee Klamath Regional Economics Fact Sheet, availablipat/klamathrestoration.gasites
klamathrestoration.gofiles/Econ.Fact.Sheet.Sept.21.pdf

26 Thomas PSchlosser‘Dewateing Trust Responsibility: thélew Klamath River Hydroelectric and Restoration
Agreements, Washington Journal of Environmental Law and Pqlioyl. 1, no. 1 (July 2011), 80. Available at
http://digital.law.washington.eddgpacdaw/bitstreamihandlel 773.110431WJELP042 ptPsequencek

27U.S. Congress, Senate Committee on Energy and Natural Res®ates Resource Issues in the Klamath River
Basin 113" Cong., ®'sess., June 20, 2013. Statement of Chairman Ron Wittprijwww.energy.senate.g@ublic/
index.cfmfiles/serveFile_id=hf0f660b-190545159278c26ddda53a2l

28 Cost estimates for the agreement were originally provided in the KBRpgerdix C-2, p. C.6. Costs for the
agreement were estimated in 2007 dollars.

®For a complete discussion of these changes, see Ed
Revised Cost Es t i nhttpe/216.119.96]158amath201106/RevisedCostEstimates.pdf
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Table 2. Comparison of Estimated Costs to Implement the KBRA
(dollars inmillions)

2010 Initial KBRA 2011 Revised

Estimate Estimate 2013 KTF Estimate

(all costs) (federal costs only) (federal costs only)
Estimated Cost $970 $7% $923
(nominal)
Estimated Cost $1,124 $926 $923
(constant 2014dollars)
"1 H ZederaBudget NA $215 $250
Authorityb
(nominal)
"1 H ZkederaBudget NA $247 $250
Authorityb

(constant 2014 dollars)

Sources: KBRA (2010), 2011 Revised Cost Estimates, 201tB Klamath Task Fordeeport. Adjustments to
constant2014dollars areCRS estimatebased onW K H ) < 3 U HMdgeBadaesy - V

Notes: NA indicates the source did not include these estimak€BE- indicates Klamath Task ForGhe KBRA
originally estimated that the agreements would be implemented overyea®window, btisubsequent
revisions have provided estimatéatal costs over a 15ear window

a. The 2010 KBRA was an estimate of all costs required to implement the KBRA (i.e., federal and nonfederal

costs) in 2007 dollars. The 2011 Revised Estimates estimated fedstslic 2007 dollars. The 2013
Klamath Task Force Estimate revised the 2011 federal cost estimates and used 2014 dollars.

b. 7KH .%5%$ GLG QRW LQFOXGH DQ HVWLPDWH IRU UHTXLUHG "QHZu DXW}
original 2011 Revised Cost EstinthY SURYLGHG DQ HVWLPDWH RI DYDLODEOH "EDVHu DJ
funding) that could further reduce the total estimated costs for the agreementst biid not estimate new
budget authority requiredThe 2013 Klamath Task Force Report providedestimate for new
authorizations of appropriations both for 2013 and for the 2011 document (retroactively), which are the
basis for the amounts shown here.

In contrastostto eshtei naBtReAs, tco 1i mpl ement the KHSA h
sinheeritgi nal. aTghredya melgsdoendes much attention from C
becasutsaet es are the primary entities re¥ponsible

30The 2011 revised estimates assumed that approximately $262 million in base or redirected federal funding would be
available in future yeartoward purposes outlined in the Klamath agreements.

31 See 2013 Bezdek Memo. The 2013 document also appeared to retroactively revise the 2011 assumption of $799
million for total federal funding down to $795 million.

32The KHSA provides that the statefsGalifornia and Oregon are responsible for up to $450 million of the costs for
dam removal, but it makes no provision for costs beyond this cap. If estimates conclude that costs are likely to exceed
$450 million, then the Secretary must put off a deteatiom until a plan to address these costs is developed.
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In addition to savings, supporters also argue t1l
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DOBsecretarial ddaenmt errenmonvaatl htacdisct ptwotat¢altdi al value of
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aining authorization and appropriations for t
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tary environment . Hypothetically, a lack of
iated with future actions assumed in the KE
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ial authorization of the agresmesmgse s sama 171
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Dam Removal

Some believe that congress{onabpbanti hovibmdat henK®8HE
be an dmdpdrn sadmaemn tr eof@v anlc e aut horit y nffemr itohre t e cr

B¥DOI, “Final Secretarial Deter min ahttp/dkmmathnrestoration.gddepRe port , ” O
me-informedkecretarialdeterminationble-of-sciencesecretariadeterminatiorstudies

%S e PreviousEvents s ection for a breakdown of this funding.

35 This includes potential forgone costs for litigation that would have been pursued absent the Upper Klamath Basin
Agreement in Principle, whose exdion is connected to the Klamath agreements.

36 DOI, Secretarial Overview Report for the Secretary of the InteAorAssessment of Science and Technical
Information January 23, 2012, p.364,htp://klamathrestoration.gasitesklamathrestoration.gofiles/
2013%20UpdateBinal%20SDOR%2@M@.Final%20Accessible%20SDOR%2011.8.2012. plifn-use vales were
calculated based on regional and national surtreissked respondents to estimate théilingness to payor
different restoration scenarios
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Science and the Klamath Agreements

The science underpinning water allocation and other decisions in the Klamath Basin has been contentious.
prominently, the biological opinions by the Fish and Wildlife Service (FWS) and the National Marine Fisheri
Service (NMFShat led to the 2001 deision to not make deliveries available to the Klamath Project were
extremelycontroversiall 5SHFODPDWLRQ -V GHFLVLRQ WR UHMHFW WKH 1
controversial. Ths decision vasthe subject of a 2004 National Research Council reyighich concluded that
scientific data were insufficient to support the FWS and NMFS management regimes that had been propos
Upper Klamath Lake for #12001 growing season. However, the reviesund support for other measures in the
biologicalopinions3?

The science underpinning the KBRA and the KHSA has also been criticized. The KHSA underwent lengthy
review and public comment processes but was the subject of a scientific integrity complaiReliaeation
science advisor who alleged that D@blated a 2009 executive order by misrepresenting the effect of dam
removal on salmon in study summaries, among other tHh@s January 7, 2013, seven Reclamation biologist
filed a separate scientific integrity complaint, alleging that Reclamaticialsféiolated DOI scientific integrity
policies by threatening to reassign or eliminate scientists within the Fisheries Resources Branch of the Klan
Basin Area Offic& These officials argue that they were targeted for retribution because their sienc
contradicted that of other agencies, such as FWS and NFiR8lly, a&omplaint related to the scientific analysis
underpinning dam removalas also filed with DOI by the Siskiyou County Board of Supervisofgoril 201340

Stakeholdemwhediheagrdaen o®moval would happen wit h:
determination by the Secretary of Hfhadbkdt danmor.
removal would be likely under FERC relicensing c
suprppoers of the KHSA note that a different outco
under the FERC process for a number of reasons (
“Stakehol”der Views

I mplementation of ESA

The extent to agthdehednthse mKl elmeahtEStAoandf ot her

federal Il aws 1is a matter of disagreemdmtws Previc
on the Klamath River for coho sal mon, as well a s
River and shortnose suckersagrAcecnmerndtisn gwitlol sbuep pcoor

37 National Academy of Sciences, National Research Coufnilangered and Threatened Fishes in thanidth River
Basin: Causes of Decline and Strategies for Recoy@/gshington, DC: National Academies Press, 2004), p. 81.

38 The complaint is available http://prhouser.corallegation.pdf

39 This complant is available ahttp://www.peer.orgissetslocshoaa/
1_7_13_PEER_Scientific_Misconduct_Complaint.pdf

40 The complaint is available http://media.redding.comiediastaticScientific_Integrity Complaint_20130319.pdf
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e maximum ext ESAAprabti samketumder bobha
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implementation of the agreemeiESSH psOhbatlhle not affec
NMF&A perceived conflict between these two objec
t hey will abned iinmpelrephrgestteedd s ulted 1 amongosaomedisag
stakeholders

While the agreements do not waive application of
argue that cert aiamr tprcaaviasri drhse defgawdonsvdter all
undeatnhien ESA. These groups mnote that the allocat
water than 1irrigasttoitppudmsc ddiuvddh gunedecmwaliI A ow wat e
thus decrease flows fromiamogne¢s]l popvnideuds uaddrp
water for fisheries. They notwo utlhehcth nwhciallel yo tghoe r
forward, the assurances in the agreements, 1 f ac
pressmwme gu laagteenscyit o adopt biological opinions that
propWattadr Resouces Program.

Supporters notagr ¢ bment hew&Kbhdaphovide for more r
improve habitat for fisth sapeicmport avhti chs tthlegy adir §
that could occur under some scenarios. I mpr ove me
habitat and improved water quality, are assumed
in turn allow mhragereyvipDpasfoegtrictive flows the
Further more, some believe that the KBRA could 1in
actionso,ulwlhiicnhpr ove Itihset eldir ksepleichiaeopd aamfd are prefer
prevut odpownegul atory actions.

Stakeholder Views

Whitakeholder viegseomenhhs Kdmmhtdadly be divide
the agreements and those opposed to one or both
characteri zoatjivosnt mmeaeyi moostp e £ ¢,v easngde ss peof fic 1nter
ma noyf tghreosuep ¢« heumhj ority of interest groups 1invol

negotiations endorsed both agreements,d rienasons f
some cases artei nlgieknetl y nt o pbeger icfmimeg ept agr.t,s goufa rtahnet e e s
to watewhstthepldiaemy r riaso vparlovi degloifmg , f et ward. Amon
opposed to the agreemewntsy .weHemgylsu dfeo rr coapspoonssi triac
from perceived economic damagegreemattahpg Faok t
of environment¢ bfeptr oo ci mpxh esme mtga tliaowns .o f

“4Klamath Basin Coordinating Council, “eSnutnmsma”r yMaoyf 2tOhle0 ,Klaatma
http://216.119.96.158lamathSummary%200f%20Klamath%20Settlement%20Agreements¥%2M®ipdt

42 For example, see KBRA §82.1,.1920.3.1, and 22.5.

43The 2013 joint biological opinion for the operation of the Klamath Project concluded that the ongoing operation of
the project as proposed by Reclamation is not likely to jeopardize the existence of federally listed species. National
Marine Fisheries Seite, U.S. Fish and Wildlife ServicBjological Opinions on the Effects of Proposed Klamath

Project Operations from May 31, 2013, through March 31, 2023, on Five Federally Listed Threatened and Endangered
SpeciesSWR 20129372, Klamath Falls, Oregon, M2013, atttp://www.usbr.gowhpkbaotocs/
Klamath_Project_Biological_Opinion.pdf
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Support for Agreements

Among t hosge tshwep pKoratmiant h a gr e e me nQRQIHGHUDDIS DU L HpV
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support tapree Klhamtag hunder the Upper Klamath Basin
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s
or nce, enyv
0
e

b e ¢ a utshea tt haerye ¢iampl omridt¥a ngtp eteop £ i ¢
ronmental groups have pledged
mi l 1l ocati for fish in exchange for ass?u
omi sed fisheri restor aitriroing aatcatri so,n st huonsdee ro nt hte
oj eclte hgevd tpo support restoration provisions a
neffriotm water supmhmhite prvwaemulddeh phliyhehanrdse r t he st at us
.opAr oxi matled yporthoa lefc to fn rtr h g a spuppepro rbta stihne i mmgr e e me
me cases because the agreements offer potentia
liveries outright dua*® te® their junior water ri

— =g

gr
as i
nst
ar

» 3 =0

oo g o0

praprott,e sBanchipfoirdos removal of its four dams
ent of the damg epmwdreerpditehsee nttesr fids e modfn et checeo skl
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44 See KHSApp 1-2.
45 General obligations for nonfederal parties to support theeagent are laid out in Part | of the KBRA

46 While off-project irrigators are not provided with similar assurances to those of project users for water supplies, they
may stand to benefit from other programs in the agreement that would not otherwisiadeaeathem, such as the
water rights retirement program.

47 As part of the approval process for the ratepayer surcharge for dam removal under the KHSA in Oregon and
California, PacifiCorp presented information and received concurrence from stateomgadgncies that its proposed
ratepayer increases under the KHSA were fair and reasonable for customers compared to likely costs under relicensing.
PacifiCorp estimated that relicensing actions such as construction of fish passage and water quaity feciliell as

reduced flow conditions, would cost in excess of $460 million and would entail more costs to ratepayers than the
approximately $200 million ($172 million in 2010 dollars) pledged under the KHSA.

48 A previousstudy by the California Energgommission and the Bureau of Reclamation found that removal of all
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damswould be the most cogfffective action for PacifiCorp (i.e., less expensive than modification and ongoing
operation of the dams), and some have argued that without the KHSA, thevdaltire removed. The final

environmental impact statement for FERC relicensing of the project (i.e., before the KHSA was signed) recommended
a new license with fish passage and other modificationsh(geéwww.ferc.govihdustrieshydropowerénvirokis/
200741-16-07.aspfor relicensing documents), which PacifiCorp has argued would be prohibitive (see above note).
While some have argued that these costs wouldteaiyforce PacifiCorp to surrender its license and fund dam

removal itself, PacifiCorp argues that it would pursue relicensing over license surrender and dustdeadedam

removal, which have no cap on expenses or liability protections such as ttiadednin the KHSA.

49 As proposed, dam removal under the KHSA would be funded partially by ratepayerfiensthér portion assumed
to be funded by thet&e of California (The status of the latter funding is contingent on a water bond scheduled for a
statewide election in November 2014.)

50 etter from Siskiyou County Board of Supervisors and Klamath County Board of Commissioners to the Honorable
Mary Landrieu, Chair, Committee on Energy and Natural Resources, May 30, 2014.

51 DOI has argued that these concerns are unfounded.

52 This is particularly the case in Siskiyou County, wheetarge majority of voters have previously expressed
opposition to removal of the three PacifiCorp dams in California.
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Charles V. Stern, Coordinator Betsy A. Cody
Specialist in Natural Resourcesliey Specialist in Natural Resources Policy

Harold F. Upton
Analyst in NaturaResources Policy

531n particular, the expéepanels associated with Chinook and Coho salmon pointed out uncertainties associated with
ongoing water quality issues that some believe were not properly reflected in summary documents. See, for example,
http://prhouser.corallegation.pdf

ThomasPSchlosser, “Dewatering Trust Responsibility: The New
A g r e e mWashington”Journal of Environmental Law and Pqgligl. 1, no. 1 (July 2011), p. 42, at
http://digital.law.washington.edigpacdaw/bitstreamihandlel773.110431WJIELP042.pdf®equencek

55 See KBRA Section 15.4.3.
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